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change into taxable income any in-
come which is exempt under section 115
(relating to income of states, etc.), 892
(relating to income of foreign govern-
ments), or 894 (relating to income ex-
empt under treaties).

(f) Treatment of gain mnot recognized
under section 1245. Section 1245 does not
prevent gain which is not recognized
under section 1245 from being consid-
ered as gain under another provision of
the Code, such as, for example, section
311(c) (relating to liability in excess of
basis), section 341(f) (relating to col-
lapsible corporations), section 357(c)
(relating to liabilities in excess of
basis), section 1238 (relating to amorti-
zation in excess of depreciation), or
section 1239 (relating to gain from sale
of depreciable property between cer-
tain related persons). Thus, for exam-
ple, if section 1245 property, which has
an adjusted basis of $1,000 and a recom-
puted basis of $1,500, is sold for $1,750 in
a transaction to which section 1239 ap-
plies, $500 of the gain would be recog-
nized under section 1245(a)(1) and the
remaining $250 of the gain would be
treated as ordinary income under sec-
tion 1239.

[T.D. 6832, 30 FR 8584, July 7, 1965, as amend-
ed by T.D. 7084, 36 FR 269, Jan. 8, 1971; T.D.
7400, 41 FR 5101, Feb. 4, 1976]

§1.1247-1 Election by foreign invest-
ment companies to distribute in-
come currently.

(a) Election by foreign investment
company—(1) In general. If a registered
foreign investment company (as de-
fined in paragraph (b) of this section)
elects, on or before December 31, 1962,
with respect to each of its taxable
years beginning after December 31,
1962, to comply with the requirements
of subparagraph (2) of this paragraph,
then section 1246 (relating to gain on
foreign investment company stock)
shall not apply with respect to a quali-
fied shareholder (as defined in para-
graph (b) of §1.1247-3) of such company
who disposes of his stock during any
taxable year of the company to which
such election applies. See section
1247(a)(1).

(2) Requirements. A registered foreign
investment company which makes an
election under section 1247(a) shall,
with respect to each of its taxable
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years beginning after December 31,
1962, comply with the following re-
quirements:

(i) Under section 1247(a)(1)(A), the
company shall distribute to its share-
holders, during the taxable year, 90
percent or more of what its taxable in-
come would be for such taxable year if
it were a domestic corporation. To the
extent elected by the company under
section 1247(a)(2)(B), a distribution of
taxable income made not later than 2
months and 15 days after the close of
the taxable year shall be treated as dis-
tributed during such taxable year. For
rules relating to computation of tax-
able income for a taxable year and dis-
tributions of such taxable income, see
§1.1247-2.

(ii) Under section 1247(a)(1)(B), the
company shall designate to each share-
holder the amount of his pro rata share
of the excess of the net long-term cap-
ital gain over the net short-term cap-
ital loss for the taxable year and the
amount thereof which is being distrib-
uted. For the manner of designating
and the computation of such amounts,
see §1.1247-3.

(iii) Under section 1247(a)(1)(C), the
company shall provide the information
and maintain the records required by
§1.1247-5.

(b) Definition of registered foreign in-
vestment company. The term registered
foreign investment company means a for-
eign corporation which is registered
within the time specified in this para-
graph under the Investment Company
Act of 1940, as amended (15 U.S.C. 80a—
1 to 80b-2), either as a management
company or as a unit investment trust.
Under such Act, a company is deemed
registered upon receipt by the Securi-
ties and Exchange Commission of Form
N-8A entitled Notification of Registra-
tion Filed Pursuant to Section 8(a) of the
Investment Company Act of 1940. See sec-
tion 8(a) of such Act (15 U.S.C. 80a-8(a))
and 17 CFR 274.10. A company which
computes its income on the basis of a
calendar year must have registered on
or before December 31, 1962, and a com-
pany which computes its income on the
basis of a fiscal year must have reg-
istered on or before the last day of its
fiscal year beginning in 1962 and ending
in 1963.
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(c) Time and manner of making
election—(1) In general. The election
provided by paragraph (a) of this sec-
tion must have been made on or before
December 31, 1962, by means of a letter
addressed to the Director of Interna-
Service, Washington, DC 20225, which
clearly stated that the company elects
to comply with the provisions of sec-
tion 1247. The letter must have been
signed by an officer of the foreign in-
vestment company who was a resident
of the United States and who was duly
authorized to act on behalf of the com-
pany.

(2) Information furnished. The fol-
lowing information must have been
submitted in connection with the elec-
tion:

(i) The name, address, and employer
identification number, if any, and the
taxable year of the company;

(ii) The principal place of business of
the company;

(iii) The date and the country under
whose laws the company was incor-
porated;

(iv) The date of filing with the Secu-
rities and Exchange Commission, and
the file number, of Form N-8A;

(v) The names and addresses of all of
the company’s directors and officers
and of any custodian or agent of the
company located in the United States;
and

(vi) The name and address of the per-
son (or persons) in the United States
having custody of the books of ac-
count, records, and other documents of
the company, and the location of such
books, records, and other documents if
different from such address.

(3) Time information furnished. (i) If a
foreign investment company was reg-
istered with the Securities and Ex-
change Commission on the date of elec-
tion, all the information required by
subparagraph (2) of this paragraph
must have been submitted with the
election.

(ii) If a foreign investment company
made its election before it was so reg-
istered, the information required by
subparagraph (2) (i), (ii), and (iii) of
this paragraph must have been sub-
mitted with the election and the infor-
mation required by subparagraph (2)
(iv), (v), and (vi) of this paragraph must
have been submitted within 60 days fol-
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lowing receipt by the Securities and
Exchange Commission of Form N-8A.

(d) Termination of election—(1) Gen-
eral. Section 1247(b) provides that the
election of a foreign investment com-
pany under section 1247(a) shall perma-
nently terminate as of the close of the
taxable year preceding its first taxable
year in which any of the following oc-
curs:

(i) The company fails to comply with
the provisions of section 1247(a)(1) (A),
(B), or (C), unless it is shown that such
failure is due to reasonable cause and
not due to willful neglect;

(ii) The company is a foreign per-
sonal holding company as defined in
section 552; or

(iii) The company ceases to be a reg-
istered foreign investment company
which is described in paragraph (b) of
this section. A company ceases to be a
registered company, for example, as of
the time the Securities and Exchange
Commission revokes its order permit-
ting registration of the company.

(2) Reasonable cause. Whether a fail-
ure by a foreign investment company
to comply with the provisions of sec-
tion 1247(a)(1) (A), (B), or (C) is due to
reasonable cause and not due to willful
neglect depends on whether the com-
pany exercised ordinary business care
and prudence. For example, if in deter-
mining its taxable income under sec-
tion 1247(a) the company relied in good
faith upon estimates and opinions of
independent certified public account-
ants or other experts which are also
used for purposes of its financial state-
ments filed with the Securities and Ex-
change Commission under the Invest-
ment Company Act of 1940, such reli-
ance would constitute reasonable cause
for purposes of this paragraph. In such
a case, the company’s election under
section 1247(a) for the taxable year
would not be terminated nor would the
company be required to make an addi-
tional distribution for such taxable
year in order to comply with the provi-
sions of section 1247(a)(1)(A).

[T.D. 6798, 30 FR 1174, Feb. 4, 1965]
§1.1247-2 Computation and distribu-
tion of taxable income.

(a) In general. Taxable income of a
foreign investment company means
taxable income as defined in section
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